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JEFFERSON AND THE LAW OF NATIONS 

LOUIS MAETIN SEARS 

The embargo upon commerce which Congress at the sugges- 
tion of President Jefferson decreed in 1807 was more than an 
experiment in practical politics. It was the test on a magnificent 
scale of a theory of international law long maturing in the Presi- 
dent's mind, and the fitting contribution of a new nation to a body 
of doctrine which owed its revival, if not its inception, to the need 
of curbing the international anarchy which accompanied the 
rise of modern states. The law of nations was a new develop- 
ment. Less than two centuries had passed since Grotius put 
forth the pioneer work De jure belli ac pacts (1625). The interval 
between the publication of Grotius' book and the issuance of 
the embargo decree was, in fact, the classical period in inter- 
national law. The labors of Leibnitz, Wolff, Vattel, and Bynker- 
shoek built up a system popular, not only with doctrinaires and 
philosophers, but even with enlightened despots in their more 
subjective moments. By the close of the eighteenth century, 
the law of nations had acquired as much prestige as it could 
ever hope to secure without the support of its own guns and navies. 
It was the highest political expression of an age which believed 
in the perfectability of human relations through sheer intellect. 
And if its dicta sometimes failed to govern the actions of courts 
and cabinets, its infringement was not a matter of indifference. 
Nations broke treaties, to be sure, but they did not call them 
"scraps of paper." 

International law since Grotius has in reality known two 
great eras and is now entering upon a third. The first 
culminated between 1758 and the French Revolution, when for 
an entire generation Vattel's Le Droit des gens, ou principes de la loi 
naturelle appliques d la conduite et aux affaires des nations et des 
souverains enjoyed a vogue which has been accorded to but 
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few of the world's books. 1 The Napoleonic Wars overthrew this 
older law of nations along with the nations it represented. It 
was amid the debris and ruins of international law that Jefferson 
inaugurated his embargo. A second stage in modern law marked 
the century between the Congress of Vienna and the 1907 meet- 
ing of the Hague Conference. This was essentially an age of 
disillusionment. The age of reason had succumbed to the un- 
reason of much that is human, and visions of immediate per- 
fection paled and faded before the Darwinian view of impercep- 
tible evolution. International law then as the expression of a 
pragmatic and skeptical world contented itself with as efficient a 
system of balance of power as it could devise, and endeavored 
at two world gatherings to place a limit upon the military use 
of the tools which modern industrialism had created. In the 
tragedy just closing the international law of Gladstone, Bis- 
marck, Nicholas II, and Bryan has been swept away as utterly 
as the older system of the "fathers." 

And now in the Reconstruction, international law is seeking 
a more effective sanction. And the League of Nations, in so far 
as its police power is to prove a reality, finds its counterpart in 
the Roman Empire, where one law governed the world, and York 
and Byzantium were kin. 

From this larger synthesis of the law of nations, it is of interest 
to examine more particularly Jefferson's own acquaintance with 
the authorities upon the subject, 2 and his conception of his own 
relation to the law. Jefferson had all his life been a student of 
political theory, and the authors to whom he refers from time to 

1 For an interesting study of Vattel, see Charles G. Fenwick, ' 'The Authority 
of Vattel" in The American Political Science Review, Vol. VII (1913), pp. 395-410. 
An article by Thomas Willing Balch in the Pennsylvania Law Review for 1916 also 
treats of Jefferson's interest in the law of nations. 

2 Among others he cites: The Writings of James Madison (Hunt ed.), Vol. II, p. 
43, Madison to Thomas Jefferson, March 16, 1784, ' 'The tracts of Bynkershoek, 
which you mention;" The Works of Thomas Jefferson (Federal ed., 1904-05), Vol. 
IV, p. 29, Puffendorf; Vol. IV, p. 248, Bynkershoek; Vol. VI, p. 63, Adam Smith; 
also Montesquieu, Locke, Burke, De Lolme, Hume, Molloy, Beccaria, and Vattel. 
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time and a perusal of whom he recommends to his friends con- 
stitute a gallery of the political scientists of his period. The 
underlying concept of eighteenth century political thought was 
the theory of compact; and, like most of his contemporaries, 
Jefferson accepted the contract theory as it had developed in 
England through Hooker and Milton in theology, Hobbes and 
Locke in politics; 3 and as it had been popularized in France 
through Montesquieu and Rousseau. His own "Declaration of 
Independence" embodied the finest statement in English of the 
theory. 

Up to 1776, Jefferson had been thinking of the theory in a some- 
what limited aspect as an explanation for the origin of individ- 
ual societies and governments. But the exigencies of practical 
administration which faced him as secretary of state and later 
as chief executive called his attention to a phase of the general 
theory not frequently emphasized. The customary explana- 
tion of compact presupposed a state of nature out of which man 
emerged into organized society by means of a formal and specific 
agreement. 4 On all points not covered by this agreement, he 
was still regarded as in the original state of nature. And the 
significance of this for the law of nations was that the state of 
nature was one of peace. 6 No Nietzschean school of thought 
had as yet arisen to glorify war as the natural state of man. To 
eighteenth century thinkers, war was the abnormal and the un- 
natural. And the state of nature which governed both individ- 
uals and nations, except as modified by special laws and treaties, 

3 For an epitome of the place of the theory of contract in American thought, 
see L. M. Sears, ' 'The Puritan and his Anglican Allegiance" in Bibliotheca Sacra 
for Oct., 1917. 

4 M. de Vattel (Carnegie Institution, 1916), Introduction by A. de Lapradelle, 
p. xviii : ' 'Dans 1'ecole du droit de la nature et des gens, a laquelle appartient Vat- 
tel, le contrat joue un grand r61e. De menie qu'il est a la base de l'Etat, dans le 
droit public interne, sous le nom de pacte social, il est encore a la base du droit 
international public, sous le nom de traits. Par le pacte, l'Etat se forme. Par 
le traits, il s'assure les droits necessaires a son developpement." 

5 See J. S. Reeves, ' 'The influence of the Law of Nature upon International 
Law in the United States," etc., in American Journal of International Law, Vol. 
Ill (1909), p. 559. See also The Works of Thomas Jefferson, Vol. VII, p. 400. 
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was a state of peace. Vattel furnished the text; 6 Washington 
and his advisers, the sermon. The neutrality which the United 
States pursued in 1793 was a definite advance in international law, 
based upon the fundamental pacifism of the state of nature idea 
included in the theory of compact. 7 

Neutrality was, in fact, dictated by plain necessity, but Jeffer- 
son found authority for it among the lawyers, and it was pleasant 
to indulge in what Genet termed the "aphorisms" of Vattel. 8 
This same neutrality continued under Adams, in spite of the 
near approach to war in 1798, and remained the fixed policy of 
Jefferson's own term. It bore a golden harvest in the carry- 
ing trade of a warring world, for until the decrees and orders of 
the chief contestants closed the seas to our shipping, neutrality 
paid financially as well as morally. But the increasing rigor 
of the belligerents after 1805 forced the issue anew, and the 
decision to maintain neutrality rested, it must be confessed, 
more upon the practical impossibility of attacking both offenders 
than upon any theory that our own state of nature was peace- 
ful. Most of Jefferson's allusions to Vattel and other authorities 
are to be found in the correspondence of 1793. Another ten 
years of conflict taught the futility of appeals to textbooks 
against the might which Napoleon and Canning both mistook 
for right. By nature a theorist, inexorable destiny made of 

6 M. de Vattel (Carnegie Institution, 1916), Introduction by A. de Lapradelle, 
p. xxiv: "Vattel, le premier, declare que l'impartialite' n'es't pas obtenue par 
regality des secours, mais par l'absence de secours. 'Ne point donner de secours, 
quand on n'y est pas oblige 1 ; ne fournir librement ni troupes, ni armes, ni muni- 
tions, ni rien de ce qui sert directement a la guerre . . . ne point donner de secours 
et non pas en donner 6galement:' telle est sa formule," etc. See also ibid., p. 
xxxvi. 

7 See J. J. Burlamaqui, The Principles of Natural Law (5th ed., Dublin, 1791), 
p. 164: ". . . let us observe that the natural state of nations, in respect to 
each other, is that of society and peace." M. de Vattel (Carnegie Institution), 
Introduction by A. de Lapradelle, p. xxiii: "Machiavel donnait aux princes le 
conseil d'epouser les querelles les uns des autres, en vue de partager, avec le vain- 
queur, les depouilles du vaincu. Diplomate de l'ecole de Jean-Jacques, Vattel, 
au contraire, les engage a rester spectateurs. Pour la premiere fois le nom de 
neutraliU penetre dans un traits de droit des gens." 

8 The Works of Thomas Jefferson, Vol. VII, p. 485, Jefferson to Gouverneur 
Morris, August 16, 1793. 
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Jefferson a realist. Yet devotion to ideals is, after all, his salient 
characteristic. And his utterances upon the law of nations and 
its framers possess a unique interest for a world which is once 
more called upon to formulate not only its practice, but its 
theory as well. If the following pages seem to concern many 
matters besides the embargo, the latter may still be kept in 
mind as the practical outcome of much theorizing. 

Frequently his allusions are only incidental. For example, the 
right of an assembly to determine its own quorum reminds him of 
Puffendorf. 9 Again he says of Bynkershoek's works: "There are 
about a fourth part of them which you would like to have. They 
are the following tracts. Questiones juris publici—de lege Rhoded 
— de dominio maris — du Juge competent des Ambassadeurs, for 
this last if not the rest has been translated into French with notes 
by Barbeyrae." 10 More important because of their subject are 
his observations on The Wealth of Nations. "In political econ- 
omy," he writes, "I think Smith's wealth of nations the best 
book extant, in the science of government Montesquieu's spirit 
of laws is generally recommended. It contains indeed a great 
number of political truths; but also an equal number of heresies: 
so that the reader must be constantly on his guard. .... 
Locke's little book on government is perfect as far as it goes. 
Descending from theory to practice there is no better book than 
the Federalist. Burgh's Political disquisitions are good also, 
especially after reading De Lolme. Several of Hume's political 
essays are good. There are some excellent books of Theory 
written by Turgot & the economists of France. For parliamen- 
tary knowledge, the Lex parliamentaria is the best book." 11 

Several of the above named works were regarded by Jefferson 
as indispensable to the training of a lawj^er. And a chart of read- 
ings recommended to his young cousin for daily study between 
the hours of twelve and two includes Molloy, De jure maritimo; 
Locke, On Government; Montesquieu's Spirit of Law; Smith's 

• Ibid., Vol. IV, p. 29. 

10 Ibid., p. 248. 

11 Ibid., Vol. VI, p. 63, Jefferson to Thomas Mann Kandolph, May 30, 1790. 
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Wealth of Nations; Beccaria; Kaim's Moral Essays and Vattel's 
Law of Nations. 12 

But the law of nations meant to Jefferson far more than an 
elegant supplement to a legal education. It was a reality in 
diplomacy ready to function upon any issue. In 1792, that issue 
was Spain. During the Revolution, Spain had encroached upon 
Georgia. But the peace treaty failed to recognize her gains 
and she was obligated to return them to Georgia. So far as 
the treaty applied, this might be to Georgia direct, or on the 
theory that British sovereignty still held, when the attacks were 
made, restitution might be made to Britain first for transfer to 
the United States. In support of direct dealings between Spain 
and the United States, Jefferson enlisted the doctrine of natural 
right, we being the real proprietors of the places seized, and for 
natural right he appealed to Vattel. 13 The case was simple. 
If Britain was the real proprietor, it was certain that she had 
never ceded her rights to Spain. On the contrary, her relin- 
quishment had been to the United States. If America was the 
original and lawful proprietor, the situation was absurd, for 
America and Spain were allies at the very time the seizures oc- 
curred. Common sense alone would uphold the American con- 
tention, but Jefferson called in a battery of legal support. "See," 
he urges, "on this subject, Grotius, 1. 3. c. 6, §26. Puffendorf, 
1. 8, c. 17, §23. Vattel, 1. 3, §197, 198." 14 

The law of nations was equally serviceable for American rights 
to navigation on the Mississippi. "What sentiment," demands 
Jefferson, "is written in deeper characters than that the ocean 
is free to all men, and their rivers to all their inhabitants?" 16 
Obstructions to river navigation had always been acts of force, 
and if recognized were matters of treaty and not of natural right. 
Even exclusive control of the lower waters of a river gave its 
owners no dispensation from the general law. And in the case 

12 Ibid., p. 72, Jefferson to John Garland Jefferson, June 11, 1790. For a com- 
ment on Beccaria, see ibid., Vol. I, p. 71. 

13 American State Papers, Foreign Relations, Vol. I, p. 252, March 18, 1792. 
See Vattel, 1. 3, p. 122. 

14 American State Papers, Foreign Relations, Vol. I, p. 252, March 18, 1792. 
16 Ibid., p. 253. 
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in question, Spain held on both sides of the Mississippi so nar- 
row a zone "that it may in fact be considered as a strait of the 
sea." 16 On this point as in the case of the Georgia claims, the 
authorities are duly cited: "See Grot. 1. 2. c. 2 §11, 12, 13, c. 3. 
§7, 8, 12. Puffendorf, 1. 3. c. 3. §3, 4, 5, 6. Wolff's. Inst. 
§310, 311, 312. Vattel, 1. 1. §292, 1. 2. §123 to 139." 17 

The right of navigation being granted, that of mooring vessels 
to the shore and even of landing if necessary was the inevitable 
corollary. And lest there be any doubt of this simple truth, 
Jefferson calls to witness "Grot. 1. 2. c. 2. §15. Puffend. 1. 
3. c. 3. §8. Vattel, 1. 2. §129." 18 If these were not convinc- 
ing, there was the further arsenal of Roman law. The Ro- 
mans placed river navigation on the basis of natural right — 
" (flumina publica sunt, hoc est populi Romani, Inst. 2. 1. 1. §2)" 19 
— and derived an incidental right to the use of the shores " (Ibid., 
§1, 3, 4, 5)." 20 This shore privilege was automatically extended 
in emergency to the beaching of a damaged ship when simply 
mooring it would prove unsafe. Here Jefferson quotes at length 
from "Inst. 1. 2. t. 1. §4." 21 It thus appears that all the lawyers, 
both ancient and modern, upheld American rights upon the 
Mississippi. Is it surprising that the case was finally won? 

Meanwhile even more urgent difficulties with Great Britain 
pressed for solution. The Peace of Paris was violated by both 
parties. Great Britain still held the western forts; 22 America 
still owed the royalist debts. In supporting the American 
position, Jefferson took for his major premise the validity of the 
status quo as defined by the time of the peace signing. 23 He 
next pointed out that the treaty became binding only when it 

16 Ibid., p. 254. 

17 Ibid., p. 254. 

18 Ibid., p. 254. 

19 Ibid., p. 254. 

20 Ibid., p. 254. 

21 Ibid., p. 254, March 22, 1792. 

22 For a recommendation of commercial retaliation on this account, see The 
Works of Thomas Jefferson, Vol. I, p. 210. 

23 American State Papers, Foreign Relations, Vol. I, p. 201, May 29, 1792, citing 
"Vattel, 1.4. s. 21," and "Wolf, 1222." 
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was published to the country at large. 24 At the moment when 
the treaty was so proclaimed, much British property was by 
the fortune of war in American hands. The claim to permanent 
ownership of these confiscations would hold in law, save for the 
custom grown quite general in Europe of returning to individ- 
uals their private property. 25 America would have been glad 
to observe this courtesy had the war been of a normal character, 
but such was far from the case. Our resources were too ex- 
hausted to permit of mere amenities. Moreover, Great Britain 
had placed us as rebels beyond the pale of international law. 
"She would not admit our title even to the strict rights of ordi- 
nary war; she cannot then claim its liberalities; yet the confisca- 
tions of property were by no means universal, and that of debts 
still less so." 26 

Even granting the righteousness of certain British claims, 
reason and law were one in cautioning delay in their payment. 27 
In Jefferson's own formula: "Time and consideration are favor- 
able to the right cause — precipitation to the wrong one." 28 And 
as for interest, that was preposterous, even according to British 
precedents. 29 Where both debtor and creditor lost, the court 
would not double the loss of one to save that of the other. In 
both natural and municipal law, in questions "de damno evi- 
tando melior est conditio possidentis." 30 All the more so where 
the creditor inflicted the damage. 31 

Turning to British delinquencies, Jefferson quotes the treaty 
pledge to retire "with all convenient speed" 32 and conjures up 

"American Slate Papers, Foreign Relations, Vol. I, p. 201, quoting "Vattel, 
1. 4. s. 24" and s. 25; "Wolf, s. 1229." 

26 American Slate Papers, Foreign Relations, Vol. I, pp. 201-202, May 29, 1792, 
quotes Bynkershoek "Quest. Jur. Pub. 1. 1. c. 7." 

28 American Stale Papers, Foreign Relations, Vol. I, p. 202, May 29, 1792. 

» Ibid., pp. 208-209, citing ' 'Vattel, 1. 4. s. 51" and "Bynkershoek, 1. 2. c. 10." 
See also Bynkershoek, 1. 1. c. 7. 

28 American State Papers, Foreign Relations, Vol. I, p. 211, Section 45. 

29 Ibid., p. 213. He quotes here Lord Mansfield, "Dougl. 753," and 376. 

30 American State -Papers, Foreign Relations, Vol. I, p. 213. See also The 
Works of Thomas Jefferson, Vol. VII, pp. 84-85. 

31 See in this connection American State Papers, Foreign Relations, Vol. I, p. 
214, citing ' Wolf, s. 229" and s. 1224, and "Grotius, 1. 3. c. 20, s. 22." 

32 American Stale Papers, Foreign Relations, Vol. I, p. 206, May 29, 1792. 
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Vattel to show that this really meant "as soon as possible." 33 In 
his reply, the British minister disclaimed any authority to sur- 
render the posts, and the conference was barren as respects 
its chief objective. 

Nevertheless one truly constructive development grew out 
of the diplomatic interchange as to debts and forts. Hammond 
expressed the regret that Great Britain and the United States 
had no buffer state between. He feared trouble from rival 
army posts on either side the Canadian border. Thereupon 
Jefferson suggested that both sides restrict their forces to a mini- 
mum to be agreed upon. And the friction of wits between 
Jefferson and Hammond then generated a thought spark of more 
value to humanity than many a treaty of peace. Seizing Jeffer- 
son's idea of a limitation of armaments, Hammond went the 
further step of urging the abolition of all military posts in favor of 
trading stations. Jefferson hailed the suggestion. "I told him," 
he records, "that the idea of having no military post on either 
side was new to me, that it had never been mentioned among the 
members of the Executive. That therefore I could only speak 
for myself & say that, primd facie, it accorded well with two favor- 
ite ideas of mine of leaving commerce free, & never keeping an un- 
necessary souldier, but when he spoke of having no military 
post on either side there might be difficulty in fixing the distance of 
the nearest posts." 34 A great war was to intervene before the un- 
fortified Canadian boundary became a fact. But Jefferson and 
Hammond both deserve credit for the germ of a real pacifism 
and of international good-neighborliness. Less heeded than 
the grand climaxes in his life, this conversation of Jefferson with 
Hammond is memorable for its genesis of a great idea. It 
marked him as a trail blazer in international law. 

While Washington and his cabinet were struggling with these 
American issues, the war cloud in Europe was threatening to 
engulf all the neutrals. 35 The death grapple between England 

33 Ibid., p. 206, citing ' 'Vattel, 1. 4. c. 26." 

34 The Works of Thomas Jefferson, Vol. I, p. 227, Anas Papers, 1792. 

36 It had really been looming since 1787, even before the French- Revolution 
began, and Jefferson had then predicted our eventual neutrality (see The Works 
of Thomas Jefferson, Vol. I, p. 114) and attempted to demonstrate its advantages 
to both belligerents. 
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and France which lasted with one brief intermission from 1793 to 
1815 raised from the first grave questions of international law 
and the rights of neutrals, and called from our own state depart- 
ment important declarations of principle. When Great Britain 
first threatened her paper blockade, Jefferson assured Pinckney, 
the American minister at London, that such an infringement 
of neutral rights was past belief. 36 The law of nations was too 
ingrained in civilized practice, as witness the recent American 
treaty with Prussia which went even so far as to deny the exist- 
ence of contraband "for, in truth, in the present improved State 
of the arts when every country has such ample means of pro- 
curing arms within and without itself, the regulations of contra- 
band answer no other end than to draw other nations into the 
war. However, as nations have not given sanction to this 
improvement, we claim it, at present, with Prussia alone." 37 

Such a view of contraband was not likely to countenance the 
British objection to shipments of arms for French account, and 
Jefferson vigorously asserted the right of our citizens to a traffic 
in munitions, a right in which they were amply sustained by the 
law of nations, which simply designated munitions as contra- 
band if the enemy could capture them. 38 What was true of 
cargoes was equally true of their vessels. The law of nations 
insured their right to pass unharmed "and no one has a right to 
ask where a vessel was built, but where is she owned?" 39 To assert 
this right was all the more essential, as our increasing commerce 
demanded additional cargo space, and shipping once purchased 
enjoyed the protection in some cases of specific treaties; in others, 
of the general law of nations. 40 

Questions of navigation, contraband, blockade and seizure 
were of course fundamental. Upon their solution depended the 
ability of America to remain outside the general conflagration. 

36 The Works of Thomas Jefferson, Vol. VII, p. 314, May 7, 1793. 
87 Ibid., pp. 314-315, May 7, 1793. 

38 Ibid., p. 326, May 15, 1793. See also ibid., pp. 84-85; also American State 
Papers, Foreign Relations, Vol. I, pp. 147, and 188, November 30, 1793. 

39 The Works of Thomas Jefferson, Vol. VII, pp. 386-387, Jefferson to Gouver- 
neur Morris, our Minister at Paris, June 13, 1793. 

40 Ibid., Vol. VII, p. 416, Jefferson to James Monroe, June 28, 1793. 
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But even more annoying, for the moment, were the demands 
of the French agents on American soil. These parvenus in 
diplomacy outraged all the canons of the old regime by their 
insolent demands, to yield which would be suicidal, to refuse, 
churlish. The balance between gratitude and self-interest was, 
indeed, hard to preserve, and the law of nations was in demand 
as a prop for a neutrality more sensible than romantic. 

The most offensive of these French representatives, the Giron- 
dist Genet, although he violated all the laws of hospitality by his 
conduct at Charleston and Philadelphia, contrived to place the 
American government on the defensive. Jefferson explained 
to him our point of view with an almost loving patience, find- 
ing ample vindication for neutrality in the pages of Vattel 
and Wolff. He quoted at length from Vattel: 41 " 'Tant qu'un 
peuple neutre veut jouir surement de cet etat, il doit montrer en 
toutes choses une exacte impartiality entre ceux qui se font la 
guerre. Car s'il favorise l'un au prejudice de 1' autre, il ne pourra 
pas se plaindre, quand celui-ci le traitera comme adherent et 
associe de son ennemi. Sa neutrality seroit une neutrality fraud- 
uleuse, dont personne ne veut etre la dupe. Voyons done en 
quoi consiste cette impartiality qu'un peuple neutre doit garder. 

" 'Elle se rapporte uniquement a la guerre, et comprend deux 
choses. 1, Ne point donner de secours quand on n'y est pas oblige; 
ne fournir librement ni troupes ni armes, ni munitions, ni rien de 
ce qui sert directement a la guerre. Je dis ne point donner de 
secours et non pas en donner egalement; car il seroit absurde qu'un 
etat secourut en m&ne terns deux ennemis. Et puis il seroit 
impossible de le faire avec egalit6, les memes choses, le m6me nom- 
bre de troupes, la mime quantity d'armes de munitions, &c. 
fournies en des circonstances differentes; ne forment plus de 
secours equivalens, &c.' 

"If the neutral power may not, consistent with its neutrality, 
furnish men to either party, for their aid in war, as little can 
either enrol them in the neutral territory, by the law of nations. 
Wolf, s. 1174 says, 'Puisque le droit de lever des soldats est un 

41 American State Papers, Foreign Relations, Vol. I, pp. 154r-155, Jefferson to 
Genet, June 17, 1793, quoting ' 'Vattel, 1. 3. s. 104." 
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droit de majeste qui ne peut etre viol<5 par une nation etrangere, 
il n'est pas permis de lever des soldats sur le territoire d'autrui 
sans le consentement du maitre du territoire.' And Vattel, be- 
fore cited, 1. 3, s. 15, 'Le droit de lever des soldats appartenant 
uniquement a la nation ou au souverain, personne ne peut en 
enroller en pays stranger sans la permission du souverain. 
Ceux qui entreprenent d'engager des soldats en pays stranger 
sans la permission du souverain et en general quiconque de- 
bauche les sujets d'autrui, viole un des droits les plus sacr^s du 
prince et de la nation. C'est le crime qu'on appele plaigiat ou 
vol d'homme. II n'est aucun etat police qui ne le punise tres 
severement.' 

" . . . • The testimony of these and other writers on the 
law and usage of nations, with your own just reflections on them, 
will satisfy you that the United States, in prohibiting all the 
belligerent Powers from equipping, arming, and manning vessels 
of war in their ports, have exercised a right and a duty, with 
justice and with great moderation." 

Jefferson continued this course on the law of nations by re- 
calling to his unwilling pupil, Genet, the principle that friendly 
goods in the vessel of an enemy are free, while enemy goods in 
the vessel of a friend are prize. Exceptions to this rule did 
occur, it was true, and it was the effort of the United States to 
convert the exception into the rule and establish the principle 
that free ships make free goods. 42 But this was in each case a 
matter for special treaty, and where such a treaty had not been 
concluded, the general law of nations still prevailed. Unhappily, 
we had no such treaty with England, Spain, Portugal and Austria. 
And if, for the time being, this might seem to operate against 
France, by exposing her goods if found in our ships to seizure by 
the said England, Spain, Portugal and Austria, there was at 
any rate the compensation of gaining our goods whenever they 
were found in the vessels of these same powers, the enemies of 
France. America herself, as Jefferson explained, was the real 
loser by the principle she was seeking to make popular, and she 

42 See The Works of Thomas Jefferson, Vol. I, p. 96, for an early mention of this 
principle. 
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would continue to lose as long as its acceptance was only partial. 
The advantages would appear only when the principle that free 
ships make free goods should become the universal law of nations. 
Then, indeed, our position as a friendly neutral would vastly 
improve through exemption from search. "To this condition 
we are endeavoring to advance, but as it depends on the will of 
other nations, as well as our own, we can only obtain it when 
they shall be ready to concur." 43 

The neutrality which Jefferson was so zealously explaining 
to Genet involved an equal care in upholding our rights against 
Great Britain. 44 Jefferson particularly objected to the British 
naval orders of June 8, 1793, designed to cut off American grain 
from enemy countries. He insisted that grain was not contra- 
band, and that for America to submit would be an unneutral 
act, tantamount to war upon France. "[Great Britain] may, 
indeed, feel the desire of starving an enemy nation; but she can 
have no right of doing it at our loss, nor of making us the instru- 
ment of it." 45 He further made it clear to Hammond that we 
were within our rights in according to France certain special 
courtesies such as admission of her prizes and privateers into 
our ports, and even of her regular line-of-battle ships in face of 
emergencies such as storms, pirates, and enemies, 46 though for 
ordinary cruising on our coast beyond the three mile 47 limit, 
England possessed equal rights with France and all other 
nations. 48 

43 American State Papers, Foreign Relations, Vol. I, pp. 166-167, Jefferson to 
Genet, July 24, 1793. For the same idea, see ibid., p. 170, Jefferson to Gouver- 
neur Morris, August 16, 1793. 

44 Ibid., p. 170, on neutrality. See also The Works of Thomas Jefferson, Vol. 
VII, pp. 302, 309, 387, 415. 

45 Ibid., Vol. VIII, p. 28, Jefferson to Thomas Pinckney, September 7, 1793. 
Also American State Papers, Foreign Relations, Vol. I, p. 239 . Also H. E. Eger- 
ton, British Foreign Policy in Europe to the End of the 19th Century, pp. 374-375. 
Lord Grenville on his side relied on Vattel to prove England's right to this corn 
seizure, American State Papers, Foreign Relations, Vol. I, p. 241, July 5, 1793. 

46 Ibid., p. 176, September 9, 1793. Also The Works of Thomas Jefferson,Vol. 
I, pp. 271, 273, 289-290. 

47 American State Papers, Foreign Relations, Vol. I, p. 183, November 8, 1793. 

48 Ibid., p. 176. 
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Jefferson's own bias was frankly French, 49 throughout the cab- 
inet crises which Genet precipitated. So far as American interest 
would permit, he remained true to his Gallophile sentiments. 
And even when the irritation over Genet was at its height, he 
did not lose sight of those French interests which the conduct of 
a scatter-brained minister had so gravely jeopardized. To steer 
a firm yet just course was not easy. To deal with the Reds of 
'93 was as embarrassing as might be. Only a statesman engaged 
in treaty making with the Bolsheviki can appreciate the diffi- 
culties involved. Aside from tolerating the vagaries of a one- 
time friend, America might not ignore the effect upon home 
politics of crowning Genet as a martyr. If for this reason only, 
the state department was fortunate to be under the guidance of 
a devotee of international law, and a friend of France. 

Jefferson left the cabinet on January 1, 1794, while the final 
disposition of Genet was still pending. But he had already 
accomplished much. He had been firm but not uncompromis- 
ing over the surrender of the posts and British relations on the 
border. His Mississippi policy was shaped by the twofold 
necessity of maintaining peace with Spain without casting off 
the west from the older states. And his friendship for France 
had withstood the vexations of an inexperienced and irrespon- 
sible government. Is it too much to attribute this steadfastness 
to the influence of a general body of principles incorporated in 
the law of nations ? Certainly Jefferson was conscious of their 
authority. 

An underlying concept of a genuine international law, possess- 
ing a moral if not a physical sanction, thus appears as part of 
Jefferson's thought. He was, however, too good a lawyer and 
too experienced a statesman to regard this as a completed revela- 
tion from on high, and he himself made valuable contributions 
to both theory and practice. One of these was his insistence 
upon the principle that free ships make free goods. To this, 
reference has already been made. 60 A second, and this is of 
especial interest today, was no less than a plea for a league of 

49 The Works of Thomas Jefferson, Vol. I, pp. 259, 271-273, 326-328, etc. 
60 But see also ibid., p. 390. 
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nations. He urged it for the first time in 1786 while he was 
our minister at Paris; and although the idea was not acted upon 
in his lifetime, he never wholly abandoned it. The common 
objective of the league as proposed by Jefferson was joint action 
against the Barbary Pirates. 61 All the powers with a stake in 
the Mediterranean commerce were asked to place a quota of 
ships under the direction of an international body sitting at 
Paris. Cooperative effort under unified command would make 
short shrift of the pirates. But the project fell through; partly 
because it was in advance of the time, partly because the govern- 
ment of the Confederation was not strong enough to bind America 
herself to a share in the compact. 

A vital element of Jefferson's scheme of international law was 
his work on behalf of neutrals. His ideas concerning freedom of 
the seas and contraband succumbed before a great European war. 
The. only rights of neutrals were those maintained by force. But 
force might be active or passive. The former was war, and a 
neutral at war ceased to be neutral. But there is a power in 
passive resistance which many tyrants have learned to respect. 
And Jefferson determined to turn that power to account in shap- 
ing American foreign policy in the difficult years from 1805 to 
1809. His solution was the embargo. 

The embargo of 1807 was not a sudden expedient. Jefferson 
had worked it out in detail more than thirty years before. The 
Resolution of Albemarle County put forth in July, 1774, was 
the work of his pen. 62 It declared for a very real embargo, 
proposing "an immediate stop to all imports from Great Britain, 

61 Ibid., 1786, pp. 100-103. See also American State Papers, Foreign Relations, 
Vol. I, pp. 104r-105, report of Thomas Jefferson on the Mediterranean Trade, Janu- 
ary 3, 1791. Also ibid., p. 134, March 7, 1792. Also The Works of Thomas Jeffer- 
son, Vol. IX, p. 265, June 11, 1801. 

62 The Resolution of Albemarle County should be remembered with the Meck- 
lenburg Declaration of Independence as one of a series of economic and political 
protests developing all along the western frontier from Pennsylvania to the 
Carolinas. Taken together these indicate a sectional self-consciousness which 
marked the west as united not only as against the Mother Country, but as against 
tide-water counties and the older east. Shut off from a European market, the 
west might contemplate with more serenity than commercial centers on the coast 
the workings of an embargo. 
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(cotton, osnabrigs, striped duffil, medicines, gun-powder, lead, 
books and printed papers, the necessary tools and implements 
for the handicraft arts and manufactures excepted, for a limited 
term) and to all exports thereto, after the first day of October, 
which shall be in the year of our Lord, 1775; and immediately 
to discontinue all commercial intercourse with every part of the 
British Empire which shall not in like manner break off their 
commerce with Great Britain." ' Bs 

The report on commerce prepared while Jefferson was secre- 
tary of state is less definite as to an embargo, but does advocate 
reprisal against European powers guilty of discriminating against 
our trade. The suggested remedy was a system of "Counter 
prohibitions, duties, and regulations." 64 

In 1794, after Jefferson had withdrawn from the cabinet, he 
again pronounced in favor of commercial retaliation as an effi- 
cient substitute for war. The misfortune of war was that it 
injured the punisher quite as much as the punished. "I love, 
therefore, mr. Clarke's proposition of cutting off all communica- 
tion with the nation which has conducted itself so atrociously." 66 
The objection that this might bring on war anyway, he countered 
by saying that if it came, we should meet it; if it did not come, 
the experiment would have paid. A certain reasonableness 
would at least mark its attempt, inasmuch as the best hope of 
obtaining justice from the British government lay in bringing 
pressure upon it from the British people and "this can never be 
excited but by distressing their commerce." 66 

As vice-president, Jefferson was more the critic than the states- 
man. He clung to the view that war was useless, particularly 
that which so nearly came in 1798, and although his references 
to commerce are not especially numerous, he restated his belief 
in commerce as the most efficient instrument for compelling 
justice. In this, his attitude was that of "I told you so." Thus 
he declares: "If the commercial regulations had been adopted 

68 The Works of Thomas Jefferson, Vol.11, pp. 43-44. 
64 The Writings of George Washington (Ford ed.), Vol. XII, p. 414, note. 
66 The Works of Thomas Jefferson, Vol. VIII, pp. 147-148, Jefferson to Tenche 
Coxe, May 1, 1794. 

66 Ibid., p. 150, Jefferson to George Washington, May 14, 1794. 
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which our legislature were at one time proposing, we should 
at this moment have been standing on such an eminence of 
safety & respect as ages can never recover. But having wandered 
from that, our object should now be to get back, with as little 
loss as possible, & when peace shall be restored to the world, 
endeavor so to form our commercial regulations as that justice 
from other nations shall be their mechanical result." 67 

He predicted that as soon as Great Britain and France should 
have adjusted their difficulties, they would both combine to 
exclude America from the ocean "by such peaceable means as 
are in their power." 68 And in moments of dejection, he seems to 
have thought it useless to resist. ''What a glorious exchange 
would it be could we persuade our navigating fellow citizens to 
embark their capital in the internal commerce of our country, 
exclude foreigners from that & let them take the carrying trade 
in exchange : abolish the diplomatic establishments & never suffer 
an armed vessel of any nation to enter our ports." 69 But this 
need not be taken seriously. It is a leap into the Utopia which 
Jefferson in his calmer moods seeks to attain by more practicable 
means. 

As President, in his first months of office, Jefferson denned the 
policy which he adhered to for eight years. He insisted that 
freedom of the seas must be restored, but opposed taking up 
arms for the purpose. 60 He reiterated his definition of contra- 
band as everything or nothing, and extended it to commerce. 
Either all commerce with belligerents was lawful or none was. 61 
Again, neutrals must be maintained in their rights. Yet we 
were in no condition for a war on their behalf, 62 and "those peace- 
able coercions which are in the power of every nation if under- 
taken in concert & in time of peace, are more likely to produce 

67 Ibid., p. 293, Jefferson to Thomas Pinckney, May 29, 1797. 

68 Ibid., p. 374, Jefferson to James Madison, February 22, 1798. 

™Ibid., Vol. IX, pp 65-66, Jefferson to Edmund Pendleton, April 22, 1799. 
For similar pessimism, see ibid., Vol. VIII, pp. 286-287, May 13, 1797; also ibid., 
Vol. IX, p. 95, January 18, 1800. 

60 Ibid., p. 219, Jefferson to Dr. George Logan, March 21, 1801. 

61 Ibid., p. 299, Jefferson to Robert R. Livingston, September 9, 1801. 
n Ibid., pp. 300-301. 
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the desired effect." 6 * Already in these early utterances one 
might perceive a reminiscence of the league of nations idea of 
1786, a recognition that international law actually counted little 
in times of stress, and a forecast of that embargo which Jef- 
ferson was eventually to put into operation. 

On the general subject of commerce, he continued to uphold 
the principle that free ships make free goods, 64 though he rec- 
ognized that it would never count for much until Great Britain 
yielded her assent. And this she would never volunteer, nor 
could she be forced to it. 65 

Notwithstanding the incorrigibility of England in her abuse 
of sea power, Jefferson was nevertheless too far-seeing to wish 
her destruction. Great Britain had herself to thank for the 
world's indifference to her fate. 66 But it would be a mistake to 
wish either Britain or France eliminated from the balance of 
power. 67 And now and then one might even find points to emu- 
late in British practice, as for example that of conveying prizes 
to the nearest neutral port, a procedure "so much for the interest 
of all weak nations that we ought to strengthen it by our 
example." 68 

Other interpolations in the law of nations were less to be 
desired, and Jefferson in his Fifth Annual Message condemned 
them as "founded neither in justice, nor the usage or acknowl- 
edgement of nations." 69 He never lost sight of America's interest 
in the law of nations and remained convinced that commerce 
was our best weapon for its defense, a weapon whose virtues 
should not be forfeited by acts of belligerency, whose chief use- 
fulness was, in fact, "to encourage others to declare & guarantee 

63 Ibid., p. 300. 

64 See John Taylor, Curliits, A Defence of the Measures of the Administration of 
Thomas Jefferson, 1804, pp. 111-118. 

66 The Works of Thomas Jefferson, Vol. X, p. 27, Jefferson to James Madison, 
Secretary of State, July 31, 1803. 

66 Ibid., p. 67, Jefferson to James Monroe, January 8, 1804, and p. 77, Jeffer- 
son to James Madison, April 23, 1804. 

67 Ibid., p. 67. He preferred England to France, though, after all, ibid., p. 
263-264, May 4, 1806. 

68 Ibid., p. 118, Jefferson to James Madison, November 18, 1804. 

69 Ibid., p. 188, December 3, 1805. 
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neutral rights, by excluding all intercourse with any nation which 
infringes them." 70 

Jefferson thought he beheld a kindred spirit in the Emperor 
Alexander, and a letter on the subject of neutral rights addressed 
in 1806 by the chief of Democrats to the Tsar of all the Russias 
is of great interest. Jefferson entreats Alexander to throw all 
the weight of his influence in favor of "a correct definition of 
the rights of neutrals on the high seas," and suggests that exclud- 
ing offenders against neutral rights from all commerce with other 
nations would provide an appropriate sanction, efficient, and at 
the same time preferable to war. 71 

The possibility of peace which had prompted this letter to 
Alexander did not materialize. Instead the war entered upon 
a deadlier phase, and the British blockade of Napoleon intensi- 
fied the demand for ships, and stimulated the impressment of 
American sailors to man them. Impressment as a crying abuse 
complicated the already numerous infractions of international 
law which America must endure or prevent. 72 Negotiations with 
Great Britain had been proceeding for some time with slight 
result, and in March, 1807, Jefferson warned Monroe, who was 
in London with Pinckney, that no treaty with Great Britain 
which failed to take cognizance of the impressment question 
could possibly be ratified. 73 On the other hand he had slight 
faith that an agreement would be reached. And in the event of 
failure there was the old weapon of embargo, forged in 1774 and 
never fully tested. 74 

The embargo, nevertheless, narrowly missed being tested at 
all, for the affair of the Chesapeake in the summer of 1807 nearly 
precipitated the war which the embargo was planned to avoid. 75 

70 Ibid., pp. 247-248, Jefferson to Thomas Paine, March 25, 1806. 

71 Ibid., p. 250, Jefferson to Alexander First, April 19, 1806. 

72 Ibid., Vol. I, pp. 406-407, February 2, 1807. For an earlier statement on 
impressments, see American State Papers, Foreign Relations, Vol. I, p. 131, 
February 7, 1792. 

73 The Works of Thomas Jefferson, Vol. X, p. 375, Jefferson to James Monroe, 
March 21, 1807. 

74 Ibid., p. 381, Jefferson to James Bowdoin, April 2, 1807. 
76 Ibid., Vol. I, pp. 410-419. 
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Sentiment in America ran very high over the insult of halting 
and searching our warship, and Jefferson himself shared the 
enthusiasm of the hour. 76 Cooler counsels prevailed, however, 77 
and the worst violation of international law to which America 
had submitted since the ratification of the Constitution passed 
off with a tardy apology from Great Britain. During the excite- 
ment our shipping had been recalled, and this circumstance 78 
rendered the embargo easier of enforcement when it was finally 
decided upon in December, 1807. 

To generalize concerning Jefferson and international law, his 
position is excellent. Acquainted with the leading thought and 
thinkers of the eighteenth century, he based his early con- 
cept of international law on the theory of compact and the rec- 
ognition of a state of nature wherein man was primarily in a 
condition of peace. These pacific theories remained with him in 
active politics, and he early (1774) declared for an embargo, to 
which he adhered in principle as a substitute for war until op- 
portunity arose to put it to the test. 

In his busy years in the state department, he witnessed the 
initial stages of a world conflict which spelled the negation and 
downfall of the international law of the eighteenth century. He 
himself appealed to the authorities in this older law, and found 
in them a support for the neutrality which Washington pursued 
in 1793 and later. But this contribution of Grotius, Wolff, Vattel 
and others to the actual politics of a rising nation was in a sense 
the "twilight" of the classical school of international law. 

Its appeal henceforth was chiefly academic, and men turned 
from the ruins of the old to reconstitute a new law of nations. 
In the latter, Jefferson is no mean figure. Amid the wealth of 
his ideas on a multiplicity of topics, one may glean a general 
system of international law in which the rights of neutrals, their 
freedom of commerce, the principle that free ships make free goods, 
and the denial of any contraband, constitute the body; while 

'• Ibid., Vol. X, pp. 466, 471. 

" Ibid., Vol. I, p. 427; ibid., Vol. X, pp. 433, 456, 458. 

78 Ibid., Vol. I, pp. 421-422, states advantages of keeping shipping near home. 
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the spirit gleams forth in aspirations for a league of nations, 
reluctance to see even enemies perish, and hopes for a future 
of cooperative effort. 

Finally the same fundamental pacifism which led him to wel- 
come a frontier unguarded by troops, impells him to clutch at 
any device offering the least promise as a substitute for war. 
Here the embargo stands out as Jefferson's grand experiment in 
pacifism. That it failed, for reasons which concern its operation 
rather than its philosophy, was a tragedy. Jefferson and his 
embargo did not put the finishing touches upon a working scheme 
of international law. On the other hand, neither can be ignored 
in any study which attempts to show the struggle which man has 
made to lift himself above the brute. 



